#36.500 9/20/73
Memorandum 73-80
Subject: Btudy 36,500 < Condemnation (Cemprehensive Statutes Amendments,
Additions, and Repeals.-Constitutional Provisions)
In connectioh with the Eminent Domain Law, conforming changes ghould be

made in two constitutienal provisions relating te eminent demain-«Sections 14

end 14-1/2 of Articie I of the Califernia Constitution.

Articls I, Section 14
Article I, Section L% of the Californis Constitution contains the "Just

conpensation” clause, It also contains, however, some unnecessery or
cbsolete provisions on miscellansous matters and severil limitations on the
right of immediate possession that conflict with the Commission's reccmpsnded
legislation. The Cammission published, fn 1967, a recomendetion for amend-
ment of Bection 14 in cénpection with ite immediate pesssssion proposals.
Exhibit I, Por the Commission’'s draft of amended Section 14, see Exhibit II.
Alsgo ettached, for purposes 6f comparison, is the Constitution Revision
Comiseion’s recoumended revision of Section 14%; Exhibit III.

The staff recommeiids that the amendment of Section 14 as set out in
Exhibit IT and as previously drafted and approved by the Cembissicn be approved

for inelusion in the Eminent Domain léw pamphlet,

Article I, Section 1h-1/2

Article I, Séction 14:1/2 of thé California Constitutioen provides
authority for protective condemnation with footage limitations. The Commis-
sion has previously reviewed this section and approved its repeal since the

section serves no useful purpose, has not been given effect by the courts,
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and 1s superseded by the more general provisions of the Eminent Demaln Law.
Exhibit IV iz a staff draft of the repeal and Comment to Section 1#-1/2
based on the similer draft of the Constitution Revision Commiseion, The

staff recommends this draft be approved for inclusion in the Eminent Demain

Law pamphlet.
Respectfully submitted,

Nathaniel Sterling
Staff Counsel
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EXHIBIT I

CONSTITUTIONAL REVISION

The Commission has concluded that Section 14 of Article 1 of the
California Constitution should be revised. This section grants the right
of ‘‘immediate pussession’’ only to specified public agencies in right of
way and reservoir cases. It does not assure the property owner that
he will setually receive compensetion at the time his property is taken.

The additiori of the immediate possession provisions to Seotion 14
reversed a longstanding policy of this state that property may not be
taken unless compensation has first been mode, which was originally
adopted as u part of the present Constitution in 1879. Prior to that
time, the Constitution had merely required that the owner of property
taken for public use be given just compensation, and it was held that
payment might be made within a reasonable time after the taking. In
1879, the present Constitution was adopted with the provision that
private property may not be taken or damaged for public use ““without
just eompensation having first been made.’’ The provisions of Beetion
14 that now authorize immediste possession without payment to the
owner ‘‘having first been made’’ were adopted to overcome this limita-
tion, .

The Commission belicves that the policy underlying the original
provision of the 1879 Constitution is sound and that the contrary policy
now expremted in the immediate possession provisions of Seetion 14 is
undesirable. A person’s property shonld not be taken from him uniess
he has the right to be paid concurrently for the property, for it i at

- the time of the taking that he must meet the expenses of loeating and
purehasing property to replace that taken and of moving to the new
loeation, :

Another serious defett in Section 14 js that it severely limits the
agencies by which and the purposes for which possession prior to judg-
ment may be taken. This right is of great value to the public, for it
permits the construction of needed public projects without undue
delay. The Legislature should, therefare, have the power to degide
from time to time what ngencies nre to have this right and for what
purposes it may be exercised. It should not be necessary to amend the
Constitution each time n change in the needs of the people of the
state warrants either .an exteasion or contraetion of the purposes for
which the right to possession prior to judgment may be exercised.

Avcordingly, the Commission recommends that Section 14 of Artiele
I be revised as follows:

1. An explicit provision should be added assuring property owners
thet they will be compensated coneurrently whenever possession of
their property is taken,

2. The lengthy proviso to the first sentence, which authorizes imme- -
diate possession in certain eases, should be deleted and a provision
should be added giving the Legislatare authority to specify (a) the
purposes for which, and entities by which, possession may be taken
prior tv judgment and (b) subject to the requirement of concurrent
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payment, the procedure for such cases. It should not be necessary to
amend the Constitution every time that it is found that the existing
procedures are faulty or can be improved,

3. In the first senterice, the phbrase “‘which compensation “shall be
ascertsined by a jury, unless a Jury be waived, as in other eivil CABES
in & court of record, as shall be preseribed by law”’ should be clarified
to state that *‘ just compensation shall be assessed in & court of record
a8 in other eivil cases and, unless a jury is waived, shall be determined
by a jury.* :

4. The second portion of the first sentence, prohibiting ‘‘appropri-
ation”” of property ““until full comipensation therefor be first made in
money or zseertained and paid into court for the owner,”! ghould be
deleted as surplusage,

9. The language of the first sentence requiring that, in certain cases,
compensation be made ““irrespective of any benefits from any improve-
ment proposed by such eorporation'’ should be deleted. The phrase
applies only to ‘‘corporations other than munieipal’’ and, oddly, only
to takings for right.of way or reservoir purposes. The language may be
inoperative under the Equal Protection Clause of the Fourteenth
Amendment to the Constitution of the United States. See Beveridge v,
Lewis, 137 Cal. 619, 70 Pae, 1083 (1902). In any event, the complex
question of the offsetting of benefits in cases of partinl takings shouid
be left to the Legislature. K

6. The last sentence of the section, which declares certain logging
and lumbering railroads o be “‘public uses’’ and specifies that the
taking of property for such purposes constitutes the taker s common
carrier, should be deleted. Takings for this purpose are suthorized by
existing legislation, and the constitutional provigion is obaolete sinee
it applies only to ‘‘a railroad run by steam or electric power.'’ Such
railroads have been largely replaced by railroads using diesel! powered
locomotives. Moreover, the sentence adds little if anything to decisional
law (some of which is based on the Constitution of the United States)
relative to takings for such purposes and also to the status and cbliga-
tions of *commen carriers.’
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EXHIBIT II

RECOMMENDED CONSTIWTIONAL AMENDMENT
The Commission’s recommendations would be effectuated by the

sdoption of the following Constitutional Amendment:

N

! Amendment of Section 14, Article |

Sgo. 14, Private property shall not be taken or damaged
for public nse without just compensation having first been
made to, or paid inte eourt for, the owner. Subject to the
provisions of Section 23a of Article XII, just compensation
shall be assesscd in @ court of record as in other civil cases
and, unless a jury is waived, shall be determined by a jury.
The Legislaturc may provide for the taking of possession of
property and the devoling of such properiy lo public use fol-
lowsng commencement of an eminent domain proceeding and
may prescribe the persons twho may itake such possession, the
ptiblic vser far which such possession may be token, and the
mannet in and the time at which such possession may be taken,
Legislation authorizing possession to be taken shall reguire
that (1) beforc pnssessinn is taken, the probable emounl of
compenzation to be made for the toking of the property be
paid into conrt for the owner, (3) the amonnt to be poid into
conrt be subject to determination by the court on motion of
any inlerested party, and (3) the iotal amount paid into
cour? be aveslable immediately to the persons thai the court
detormines to be entitled thereto and be withdrawable by such
persons i1 accordance with sneh procedure as the legisiation
may provide.gaﬂénefigb%oiwavhndﬂtahemdh
reserveis purpores shell be appropriated to the use of any
mwaWWa&mPfﬁe -

poRsession
o lands to be used for reservois purpones; oy
apﬁ&emm&efumﬂmm&u%'
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be seught upen first- ing eminent domein inga
oo 6 tan e o oo o e reseetivgs

peroen;
PeRy or eorperation taling private property ander the lnw of
mﬁdomaiormehmnhﬂ%here&pmm&ﬂnmby

Comment. The eftect of this revision of Section 14 is ns Tollows: -
Pirat-gentence No change is made in existing constitutional law re-

specting ‘‘public use,”” **just compengation,’’ *‘inverse eondemnation,”
or the general requirement that Property not be taken or damaged
until compensation is made to or paid into court for the owner. See, ¢.g.,
People v. Chevalier, 52 Cnl.2d 299, 340-P.24 598 (1959), and Cily &
County of Ban Froncisco v. Ross, 44 Cal2d 52, 279 P.2d 528 (1956)
(public use) ; Metropolitan Water Dist. v, Adams, 16 Cal.2d 676, 107
P.2d 618 (1940}, and Secramento So. B.R. v, Hesibron, 156 Cal. 408, 104
Pac. 979 (1909) {just eompensation) ; Baver v. County of Ventura, 45
Cal.2d 276, 289 P.2d 1 (1955), and Rose v, State, 19 Cal.2d 713, 123
P.2d 505 (1942) ({invérse condemnation proveedings) ; Heilbron v. Su-
perior Court, 151 Cal. 271, 90 Pac. 706 (1907), and McCauley v, Weller,

. 12 Cal. 500 (1859) {prepayment or payment into eourt).

Second semionce. This sentence states the established judicial con-
struction of deleted language that required that *‘compensation shall be
ascernined by u jury, uniess u jury be waived, as in other civil cases
in a court of record, as shail be prescribed by law.”’ See Csty of Los
Angeles v. Zeller, 176 Cal. 194, 167 Pac, 849 (1917). With respect to the
requirement that the power of eminent domnain be exercissd throngh
Judieial proceedings, see Wilcox ». Engebretren, 160 Cal. 288, 116 Pae.
750 (1911); and Weber v. Board of Supervisors, 59 Cal. 285 (1881).
Regarding the nssurance of trial by jury in condemnation and inverse
condemnation proceedings, see Vallejo & No. R.R. v. Reed Orchard Co.,
169 Cal. 545, 147 Pac. 238 (1915), and Highiand Realty Co, v, City of
San Rafacl, 46 Cal.2d 669, 298 P.2d 15 {1956). The words ‘‘Subject to
the provisions of Section 23n of Article XTI' are ineluded to prevent
any implication that Section 23a is superseded by the readoption of
this section, Section 238 empowers the Legislature to authorize the
Public tilities Commission to determine the compensation to be made
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in takings of public utility property. Nection 23a is limited in applica-
tion to property that is slready devoted to a public use. See 8.H. Chase
Limber Qo v, Railroad Conrm’n, 212 Cal, 691, 300 Pae. 12 (1931), The
procedure for determining just compensation adopted pursuant to See-
tion 23a (see Pullic Utilities Code Seetions 14001-1421) ir not. exelusive
and is an alternative to procesdings under Title T (commeneing with
Seetion 1237) of Part 3 of the Cade of Civil Procedure. Further, in
cakes i which compensation is defermined by the PPublic Utilities Com-
mission, the proceduees of the Code of Civil Procedure other than those
for assessing compensation are available to the parties, Ser Citizens
Utd, Co. v, Buperior Cowrd, 50 Cal 24 805, 31 Cal, Rptr. 316, 382 124
356 (1963}, No change is made in these rules,

Phird senfenee.  This sentenee replaces the former authorization for
the taking of *immediate possession’” by certain entities in right of way
and reservoir cases, and removes any doubt whoether the Legisiature
may, by statute, provide for possession prior to judgment. See Stein-
fard v, Supevior Court, 137 Cal. 575, 70 Pae. 629 {1902). Compare
Spring Valley Woler Works v, Drinklionse, 95 Cal, 220, 30 Pae. 218
{1892} ; Heithron v. Syperior Court, 351 Cal. 271, 90 Pre. 706 {1907).
Hee also Taylor, Possession Prier to Finel Indgment in Celiforasa Con-
demnation Procedure, T SanTa Crara Lawyer 37, 56-74 (1966}, The
semtence also permits the Legislatore to elassify condemnors and publie
purposes in this conmeetion.

Fourth sentence.  This sentenve elarvifies the applieation of the first
sentenee of this seetion to the taking of possession in eminent domain
procecdings, It reguires that, before possession of the property, is taken,
the probable amount of compensation thut eventually will be awarded
in the proceeding be paid into court for the owner, It also adds a re-
quirement, not heretofore mposed by this section, that the funds paid
into eourt be available (v the property owner prior to termination of
the proceeding. This sentence thos accords with deeisions of the Cali-

" fornia Supreme Court holding that, before property is taken, compensa-
! r

tion must be paid into couet fur the sener, See Stetvhart v, Superior
Court, 137 Cal. 575, 70 Pae, 529 (1902}, The sentenee will permit the
Legislature to speeify whether the amouant paid into court is determined
mitiully by the plaintiff, by the eourt, or in sone other manner, but re-
gquires that such ameunt be subjeet to determination by the eourt on
motien of an interested party, The sentencee will also permit the Legisla-
ture to speeify the circumstanees under which the property owner must
give scenrity to profect the pliintif i easex where the amount with-
drawn may be in exeess of the compensation eventually awarded in the
proceeding,

Langnage delrted.  In deletinge the second portion of the first sen-
tenee of this section, this revision eliminates langoage that prohibited
“approprintion’” of property in certain cases, “‘until full compensation
thorefor be first made in money or aseertained und paid into court for
the owner.”” This language was held 1o add nothing to the meaning of
the first portion of the sentence, See Steinbart v, Sypevior Court, 137
Cal. 578, T0 DPae. 629 (19023, A wore explicit requirement is imposed
by the fourth senfence of the section ax revised.
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" The revision also deletes langusge which required that, in eertain -

cases, compensation be made ‘‘irrespective of any benefits from any im-
provement proposed.’’ This limitation as to the offsetting of benefits
applied only to private corporations taking rights of way or lands for
reservoir purposes and probably was inoperative under the equal pro-
tection elause of the Fourteenth Amendment to the Constitution of the
United States. See Beveridge v. Lewss, 137 Cal. 619, 70 Pae. 1083
(1902), In deleting the language, ‘this revision clarifies and unfetters
the power of the Legislature to deal with the offsetting of benefits in
eminent domain proceedings. The subject is now poverned by Bection
1248 of the Code of Civil Procedure.

The proviso to the first sentence of this section, and the next fol.
lowing sentence, which dealt with “immediate possession’’ in right of
way and reservoir cases are superseded by the third and fourth sen-
tences of the revised section.

This revision deletes the last sentence of the section which declared
that the taking of property for a railroad “ran by steam or electric
power’’ for lopging or lumbering purposes should be deemed a taking
for & ‘‘public use.”” The provision was added by amendment in 1911
and was never construed or applied by the appellate courts, Its ap-
parent purpose was to preclude a holding that takings for such pur-
poses muy not bé anthorized because they do not effectuate & *‘public
use.”” (For & collection and discussion of. the judicial decisions on this
general question, see Annot., 86 A T.R. 552 (1933).) Takings for such
purposes are authorized by existing legislation. See Crvir. Cope § 1001,
Cobe Civ. Proc, § 1238(11), Pus. U, Copr § 7526(g). The provision
would appear o have been vendered obsolete by the replacement of
steam and electric locomotives by diesel-powered ones. Mareover, in ap-
plying the ‘‘public use’’ limitation, the California eourts have consist-
ently refused to be bound by « general declaration and have held that
the guestion must be resolved by reference to the facts of the particular
cage. For n thorough analysis of the California decisions on a closely
analogous problem, see Comment, Eminent Domain Powers Ezercisable

- Over California Property by Oil and Gas Corporations, T U.CLA, L.

Rev. 327 (1960). i
The last sentence of the section alpo declared that any person taking
property for such purposes ‘‘shail thereupon and thereby become a
common carrier.’’ This declaration duplicates the result reached inde-
pendently of any constitutional basis in Producers Transp. Co. v. Rail-
road Comm’n, 176 -Cal. 499, 169 Pac. 59 (1917). That decision held
that the exercise by 2 currler of the statutory power of eminent domain
was conclusive evidence of u dedication of its eondemned right of way

to public use, (See nlso Car. Coner, Art. 12, §§ 17, 23; Civir. Cope

§ 2168; Pun. Umi. Cone §§ 211, 216, 230. The judieial decisions on this
problem are colieeted and analyzed in Annot., 67 A.L.R. 588 (1930} .)
Deletion of the lust sentence, therefore, makes no significant change

in existing law respecting either the doetrine of public use or the status

and obligations of common carriers,

-h-
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EXHIBIT IIX

' CALIFORNIA CONSTITUTION REVISION COMMISSION

PROPOSED REVISION OF THE CONSTITUTION

(1971)

ARTICLE I--REVISED PROVISIONS

Proposed Constitution -
Saction 18

Hev, IG,  Privale preperly aay be tnken or dum:;ged-[or
piibstiv use only when just eompensntion, ascertnined by a jory
unless waived, hax Brst been puid to, or inte conrt For, the
owner. The Legiskature may provide for possession hy {he con-
demnor following commencemeut of eminent domain proceed-
ings on deposit im rouct und prompt relenye to the owner of
nwmey determined by the court lo be the probable amount of
MR comprnsating.

Existing Constitution
Section 14

Rees 14 Private nreperty shali ot e token or dumieed
for public uwsr without just cithipeeasation having  fired heen
il to, oF niid into eourt for, the owner, sud no ripht of
way or lands to e used fue roseryair purpases shall e appro-
vriated to the wse of any CUrperation, exeept a0 pmbicip
corparation or a vonnty or the Stute ue melcupelitan water dix.
trict, meniecipal utility districl. amricitie] wiker Hetrict, ddenky-
age, ierigation, deves, cockunation or wuter CIEEL i ingy e
Iriet, or kimilar pullic corporation unutii o' TR K g
therefor e tiest made i meaner uf ascertsined amd  paid
tata eourt for the owner, irreepretive of any benefils Frog any
Eprovement  projessd by such corporation. which Gl e k-
fivn shall be mweertained hy o Jurk, umless w jury be waived,
ux in ather civil cases in 8 ecourt of rerord, gk shall Ly pre-
seribed by law; provided, rhat in any provesding i emisent
domnin bronght by the Suite, or a VBRREY. o A tunicipal oo
poration, or metrapolitan water listriet, mirnieipn] wtility dis-
trict, municipal water disiriet, draingge, irrigation, levee, reln-
mation  or water conservation district, wr similar  public
corporation, the aforesaid State or municipality or county or
nublie corporation or district afuresaid may Fake immediate pos-
session and use of uny right of way or linds ra he used for res-
erveir purposes, refquired for n pablie use whether the fie
thereof or un casement therelor he aought ypon Grst commencing
eminent domnin proceedings according to law in a ronrt of compe
petent jurisdietion and thereupon giving such security in the
way of mouey deposited as in the court in which sueh procesl-
ingw are pending may direet, and in wuch smeunts o the coart
wey determine to be reasonebly adenuate to seeure (o the owner
of the property sought to be taken immediate payment of nst
compensation for such taking and any damage inciclent thereto,
including damagen sastuined by renson of an adjudicstion that
there is no necessity for toking the Property, as soon ux the
#ame can be gscortuired according o law. The court may,
npon motien of any party to said eminent domain prrvged-
ingy, after such notice {o the other partien 4x the court may
prescribe, ulter the amount of speh seenrity w0 reqniered o
ruch proceedings. The taking of privore propeely fur a railroad
run by steam or electric power for logging or umberisg pur-
posen shall be deemed a taking for n public s, amd aAny pwp-
son, firm, company or corporation takivg private pronerty under
the law of eminent domnin for msuch purposes shall thereapon
and thereby become a common carrier.




Comment: Existing Section 14 vequires payment of just compensation for
private property taken or damaged fur public use through the power of cminent
deanitin. The Commission recomnends that this provision, and the right to have a
jary determine the amonnt of compensation, be retained. i

The final sontenve in Seetion 13 deelieres 1hat certain lomginge raileoads const-
tute a public usc awmd are conmon carviers. This provisin was enacted For his-
torie purposes and the same resuit conld have boen aceomplishied through statute,
Beeause it is obsolete, the Commiision recommoends that it be deleted,

The bulanee of existing Section B is vonverned with * immediate possession ™
of property by specificd governmental entities, U Tmmediate possession’’ aeeurs
when 1The condenmting ageneies take possession of the property before the final
atonnt of compensition s been determined by o jury, This practice resabiod
from the nevessity of obtaining possession o vomplete pablic works before de-
termination of the final compensation by a lengthy Judicial process, In the ab-
senve of sueh o provision, the single owner of a teact taken for Freeway vonstrue-
tion could delay completion of the entire project for several years. Sinee the
power to tike by emnient domain is elear, und only the amount of compensation
is in deubt, such delays are unnecessary, Over the years Seclion 14 wax umended
several times 1o permit the State, countics, municipal corporations, metropolitun
witter distriets, municipal utility districts, monieipsl water districts, drainage,
irrigation, levee, reclamation or water conservation distriets, or ““other similar
publie corporations’’ te tuke prior possession for reservoirs ad rights of way
only. The phrase “‘other similar publie corporation®™ has uever been construed.

There have been many unsuceessful attempts to ereate additional agencies and
purposies entitled fo rights of prior possession. The Commission recommends that
e existing speeific references to agencies und purposes be deleted and that the
Legislature be specifically authorized to provide for rights of prior possession,
The Comnission- proposal provides for a deposit of money into court by an
agency taking by prior possession, the money to be released promptly lo the
owner of the property. This device, which is presently provided by statate,
assures that the property owner. will at onee receive in substance the amount of
the award,

This recommended change in the law of prior possession conforms to the recom-
mendation of the California Luw Revision Commission, which has done extensive
rescarch on the subject of prior possession.

The Ummnmissien reecommends enactment of 4 statute, to beeome effective upon
approval by the people of this amendment of the {onstitution, preserving the
rights of tmmediate possessivn given in present Section 14 to ecrtain public
agreneies. '
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EXHIBIT IV

Cal. Const., Art, I, § 1L-1/2 {repealed)

Seer 1401 The Sta e g ,
by gift, purchase or condemnation, lnds for establishing, laying out,
widening, enlarcing, extending, and maintaining memorial grounds,
streets, squares, parkways and reservations in and about and along and ALL
leading to any or all of the same, providing land so acquired shall be

limited 1o pareels Lving wholly or in part within a distance not to ex-

ceed one hundrecd {ifty feet {rom the closest boundary of such public N
warks or-improvements; provided, that when parcels which lie only
partialiy within said liinit of one hundred fifty feet only such portions
may be acquired which do not excead two hundred fecet from said clos- STRIKEOUT
est boundary, and afler the establishment, laying out, and completion

of such improvements, may convey any such real estate thus acquired
and not necessary {or sueh impmvgments, with reservations concern-
ing the futuee use and occupation of such real estate so as to protect
such public works and improvements and their environs and to pre-

/

Comment. Section 14-1/2 provides for "excess condemnation" in

]

wigrkes-

specified cases. This phrése refers to a taking of more property than is
actually pnysically necessary for the construction of a public work. At
the time it was enacted, courts were very restrictive In the smount of
land that could be taken_for g public wse through eminent domein. Since
adoption of this section, courts have adopted an interpretation of the
concept of "public use" which permits mdditional lands to be taken to
provide median and surrounding areas. Moreover, the California Supreme
Court has refused %o construe Section 14-1/2 as a limitation on the power
of the Legislature to provide for excess condemnation free from constitu-

tional restraints. The case of People v. Superior Court, 65 Cal.2d 206,

k36 P.2d 3%2, 65 Cal. Rptr. 342 {1968), so held and effectively emasculated

-1~



the apparent limitations of Section 14-1/2. The section no longer serves a

discernable purpose. For further discussion, see Capron, Excess Condemnation

in California-~A Further Expansion of thz Right to Take, 20 Hastings L.J.

571, 588-591 (1969). The repeal of this section was recammended by the
California Constitution Revision Commission., See California Constitution
Revision Commission, Proposed Revision of the California Constitution, Part 5

at 31 (1971).



